
The Ontario Court of Justice has expanded

the meaning of ‘spouses’ for the purposes

of adoption applications to include same

sex couples in a ‘conjugal relationship’.  In

Re K 15 (4th) 129, there were applications

by four lesbian couples, each seeking to

adopt children conceived by one of the

partners of each couple, using insemination

methods.

The local law permitted an adoption

application by ‘one individual’ or ‘jointly by

two individuals who are spouses of one

another’.  There was no bar to unmarried

heterosexual couples or an individual les-

bian (or gay man) applying for adoption,

but the practical problem here was that the

non-birth mother could not apply as an

individual without extinguishing the birth

mother’s legal connection to the child.

The nub of the case was whether same

sex couples should have the right to ask for

joint adoption. The trial Judge decided that

they should.  The expert social science evi-

dence laid before the Court emphatically

rejected any suggestion that the sexual ori-

entation of a couple in itself has any bear-

ing on the capacity to meet the best

interests of a child.  The Court found that to

restrict the meaning of ‘spouse’ to hetero-

sexual relationships was unconstitutional

discrimination and infringed the Canadian

Charter of Rights and Freedoms (see Wilcox

1993 for a general discussion of the

Charter). Their applications went on to be

determined on the basis of whether, for

each of the children in question, joint adop-

tion was in the child’s best interest.

A tantalising matter which was briefly

mentioned in the judgment is whether a

spousal relationship should necessarily

underlie a joint adoption application.

Aside from customary law issues, the

question challenges our assumptions and

the law’s traditional reliance on sexual

relationships and cohabitation as the foun-

dation for an environment which nurtures

children positively.
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jurisdiction with respect to financial contri-

bution towards the costs of children where

the Child Support (Assessment) Act does

not apply should be clarified at the earliest

possible opportunity.

In any future application or an appeal,

Hodgson J’s view of the meaning of ‘artificial

insemination’, the non-liability of known

sperm donors, and public policy considera-

tions need not be followed. It would be

valuable to hear from women who view the

decision in W v G favourably in terms of

being more able to persuade a man they

know to donate sperm. A representative

organisation granted leave to intervene

would risk an order for costs against them,

and their submission would have to com-

pete with a rather fierce government policy

oriented towards protecting the public purse

by preventing exemption from support

obligations.
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Notes
1 The Lee and Lovering scales and their differences
were discussed by the Full Court of the Family
Court in Streets and Streets (1994) FLC 92-509.
Updated costs of children figures appear regularly
in Family Matters.

2 For those who seek access to clinical methods,
identification as a lesbian often excludes access. 

3 See the decisions of the Family Court of Australia
in Chapman v Jansen (1990) FLC 92-139, and
Kenda v Johnson (1992) FLC 92-331, as to the
approach in deciding such applications.

4 See recent first instance cases in the Family
Court of Australia, such as Marsh v Marsh (1994)
FLC 92-443 per Coleman J; W v W; R and G (1994)
FLC 92-475 per Brown J; and Schmidt and Schmidt
(1995) FLC 92-613 per Murray J.

5 The general approach is described by the Full
Court of the Family Court in Mee and Ferguson
(1986) FLC 91-716.

6 In comparison, see Cooke v Cooke (1986) DFC
95-039 per Southwell J in the Supreme Court of
Victoria where the defacto wife claimed that she
changed her mind about having an abortion after
her defacto husband gave certain financial assur-
ances. Even though his Honour found on the facts
this argument could not succeed, he stated, with-
out further basis, that if it were necessary to do so,
he would accept the submission that it would be
contrary to public policy to hold that a woman
acted to her detriment in deciding to allow a nor-
mal pregnancy to continue (at p. 75,443).

7 See, for example, ‘Two mums few rights’, in The
Australian, 20 February 1996, pp. 15–16.

8 ‘Lesbians plan children’, citing figures released
by Significant Others marketing consultancy, in The
Australian, 22 February 1996, p. 3. 
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