JOINT ADOPTION BY SAME SEX SPOUSES IN CANADA

The Ontario Court of Justice has expanded
the meaning of ‘spouses’ for the purposes
of adoption applications to include same
sex couples in a ‘conjugal relationship’. In
Re K 15 (4th) 129, there were applications
by four lesbian couples, each seeking to
adopt children conceived by one of the
partners of each couple, using insemination
methods.

The local law permitted an adoption
application by ‘one individual’ or ‘jointly by
two individuals who are spouses of one
another’. There was no bar to unmarried
heterosexual couples or an individual les-
bian (or gay man) applying for adoption,
but the practical problem here was that the
non-birth mother could not apply as an

individual without extinguishing the birth
mother’s legal connection to the child.
The nub of the case was whether same
sex couples should have the right to ask for
joint adoption. The trial Judge decided that
they should. The expert social science evi-
dence laid before the Court emphatically
rejected any suggestion that the sexual ori-
entation of a couple in itself has any bear-
ing on the capacity to meet the best
interests of a child. The Court found that to
restrict the meaning of ‘spouse’ to hetero-
sexual relationships was unconstitutional
discrimination and infringed the Canadian
Charter of Rights and Freedoms (see Wilcox
1993 for a general discussion of the
Charter). Their applications went on to be

determined on the basis of whether, for
each of the children in question, joint adop-
tion was in the child’s best interest.

A tantalising matter which was briefly
mentioned in the judgment is whether a
spousal relationship should necessarily
underlie a joint adoption application.
Aside from customary law issues, the
question challenges our assumptions and
the law’s traditional reliance on sexual
relationships and cohabitation as the foun-
dation for an environment which nurtures
children positively.
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